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[Protest aqainst Requirement to Qualify Equipnent and Subseguent
GCancellation of Solicitation), E-187563. Septesber 7, 1977. &
np., ¢+ 2 enclosures (2 pp.).

Decision re: A. B. Machine Works, Inc.:; by Robert P. Keller,
Deputy Cceptrcller Genaral.

Issue. hrea: Federal Procurement of Goofs and Services (1900).

Contact: Office of the General Counsel: Procurement Law Y.

Budget Punction: Natjonal Defense: Department of Defense -
Frocurement & Contracts (058).

Organization Concerned: Defense Loyistics Agency: Defe nse
construction Supply Center.

Authority: 4 C.F.R. 20. A.S.P.R. -2-404.1(b). A.S.P.R.
16-101.2(c). 54 Comp. Sen. 872. 54 Coap. Gen. 877. 54 Coap.
Gen. 21%. 54 Comp. Gen. 219. 49 Comp. Ge.. 683, B-187159
(1977). E-159E65 (19Y66). B-182303 (1915).

A conpany protasted the Navy's require-ent that it
qualify its equipment, since it allengedly \had "been juccessfully
manufacturing and supplying to %he Departlent of Defense siailar
parts. for the past 8 years.®™ The cancellation of the (
solicitation was also protest¢d. The protest: against qualeyinq
the product sas untimely and was not considered. The reiuest for
proposals vus properly canceled, and the company's:clais 'for the
cos: of lost drawings was not considered since no eVidence of
their value was presented., The claim for proposal preparation
costs was denied because there was no evidence of arbitrary or
capricious action by the agency. (SW)
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/ COMPTROLLER GENERAL. OF THT UNITED STATES
/ WABHINGTON, D.C, 5N

/ ' The Horerable Foed Riclmond
House of Representatives

Duar Mr, Liulmond:

—-.-l-—_-“.'t -

—_— e

vWe rafey tV your iantexvst in a bid protest filed in our
-0ffoce by A, B, Machine Works, Inc., cooeeriningy request for
proposals lin, DAL700-76-R-G747, isswad by the Dufense Consiruc-
tion Supply Cemte:, Columbus, Ohile.

Enclosed 18 a caopy of our declsion of today denying the

protest,
Y, fincorely yows,
R.F.KELLER
, Loputy, Comperoller Genral
/ | of the United Stﬁfg'
/ Zuclusu>e
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"”“\’ THE COMPTROLLER GENERAL

PECISION q“ . OF THE UNITED SBTATES
\¢ ‘: ’ / WABHIMB3TON. D.C. 2DBA4B
% "’ //v~/
2 'Mn\'/ ¢
FILE: B-~187563 \ DATE: September 7’ 1977

MATTER OF: A B, Machine Works, Inc.

OIGEST:

1, Protest against RFP regquiremeat that firm offering to suﬁply
item other than braid name specified in RFP must submit data
showing that such item 1s equal to brand name will not be
considered on ivs merits, since it .ce f£iled after closing
date for reccipt of initial proposals.

2, Cancellation of RFP after determination that item solicited
was nc longer required is proper exercise of contracting
officer's discretion,

3. Although criteria for cancellation of advertised ptocurement
prescribed in ASPR § 2-404.1 (1976 ed.) are applicable to
negoiiated procurement cancellations, justiflcations for
cenceling RFP's aie not limited to those circumotances,
However, =FP cancellation may not be arbitrary.

4. Since R”P was canceled hefore ofrer waa accepted and sward
documents were executed, formal contract never arvse, More-
over, factors necessary for estoppel have neither been allaged
nor demonstrated.

5. Clain for proposal preparation costs is denied where there is
no evidence of arbitrary or capricious action toward claimant
by procuring activity in caaceling RFP,

6. Claim for cost ot drawings submitted by claimant to procuring
activity, which were lost auring evaluation, is not appropriat=
for consideration st this time since no evidence as to their
value has been prescnted,

Request. for propos:ls (RFP) No. DSA700-76-R~0747 was issued by:
the DLfense Construction Supply Center of the befens: logistics Agency
to satisfy a Department of the  Navy requirement for five punp rotor
assemblies manufactured by WOrthington Marine & Industrial Produets,
Inc. (Wnrrnington) Clause C30 of the RFP provided in part:
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"PRODUCTS OFFERED

“(a) Products offered must either be identlcal
or functionally, physically, mechanically, and
electrically interchangeable with the products cited
in each procurement identification description of
this culfcitation,

L] * ] ® *

" # * [offercr]) wil"furnieh a product which is
equal in all materinl respricts to the product .
referenced in the CLIN deacription. The :following
NOTB is applicable:

"NOTE: (a) * * * offerors * * * nust furniah with
their offers, drawings and other data, which will
clearly, describe the characteristics and featu'es

of their product.* 1In addition, offeroro must
furniaw drawings or other data "overing dnslgn,
materials, performance, etc., of the product cited

in tle schedule sufficient to enakle the Govern-

ment to determine that the offeror's product is equal
to the product named in the scheduie.'

The on]y offer recoived was aubmitted by A. B. Machine Works, Inc.
(A. B.), which propooed te furnish its own part ia accordance with clause
C30. lhe contractiﬁg officer therefore requested A, B. to provide techni-
cal drawings for evaluation ‘of its part. A._B. complied and . the
drawings were forwarded to thﬂ Navy Ships Parls Cont101 Center \u?PC)
for coordinatiun and evaluation (These drawings were subsequently lost
by the agenc\') Six months l&ter the requircment was verified as current
by the contracting officer, and 2 months thereafter formal technical
approval of A. B.'s j-oposal was issucd, However, prior to award SPCC
cainceled the requirement because a funding change reduced the demand for
the assemblies and sufficlient stock was located to satisfy the remaining
requirements. '

A, B, pro#%ste the Navy's requirpment that A, B, qn%}ify itL pump
rotor assembly, sinﬂf A. B, has, aliegedly "heen successfillly manu-
fac uring and supp1y1ng to the Department of Defens= similar parts
for the uas( .alght years." A. B, aleo. protesta the cancellation of
the solicitation shortly  sftex the requirement was affirmed as current
and A. B. hid qualified its part, contending that Worthing-on pressured
the Navy into the cancellation. Ia addition, A. B. argues:

"
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"It is our poaition that the GAO should order the
award of this contiact or in th. alternative that
a contract actually existed and find that the Govern-
ment breachéd this contract, further that the Govern-
ment violated its policy of dealing fairly with smal?
business in the manner in which this entire procure-
ment was handled, that bid and preparation costs be ot
granted, that the Department of the Navy be ordered
to pay for th: drawings lost and to order tha Navy
¢nd DLA to continue to insure that A. B. Machine
Works, Inc. is fairly treated in connection with
futire procu'ements. ‘
Concerning whether A, B. should have heen vequired to qualify,
section 20.2(b) (1) of our Bid Protest Procedures, 4 C.F.R, parr 20
(1977) (Procedures), provides in part:

"Pro:-:lo hased upon alleged imorOprietiea 4n any
type of solicitation which are apparent prior to

*# % &k cko cilosing date for receipt cf initial
proposals shall be filed prior to * * * the closing
date for receipt of initial proposals, * * %"

A ———

In view of RFP clause 030 A. B, was aware upon viewing the RFP that
it would be required t) show the: equiralencygq’ ite pump rotor assembly
to the Worthington item in order to be eligible for award. Accordingly,

its protest on thi; issue, filed after initial proposals werc due, 1s !
untimely and will fat be considered on its nerits.

In regard to the cdncziiotion of the RFP our Office haa recognized
that the criteria for cancellation of a formnlly advertized procurement
prescribed in Armed Services Procurement Regulation (ASPR) § 2-404,1
(197€ ed.) are applicahle tod canccllations of RFP's, Federal Leraing,
Inc., 54 Comp, Ger.. £72, 87! (1975 75-1 Ci'D 236. ASPR § 2-40/4.1(b)
(1976 ec.) provices in pertinent part: :

"k % % ,Jaqvitations for bids may be canceled after
opening but jptior to award when * * % |

"(1i11) the supplies or services being procured are
no longer required * * # "
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In nddition, a contracting officer hac broad powers of discretion 1n
deciding whether a sclicitation should be canceled, and our Office will
not interfere with such determination unless it ic shown {0 ‘he unreason-
nble. Semiconductor Equinment Cogporation, B-187159, February 18, 1977,
., ~<4"CPD 120, Moraover, in a.number of decisions cur Office has
ov.2rved that contracting officers not only have the right to cancel a'
sclicitaticn for supplics which are no longer needed, but have the duty
to do so. Keco Irdustries, Inc., 54 Comp. Gen. 215, 219 (1974), 74-2
CPD 175; B-159865, October 6, 1966; Cf£. 49 Comp. Gen. 633 (1970).

The Navy justifies the canceliation as fdi;ows: ‘

"k & & At the time it was determined that a quantity
of five rotor pump assemblies was required, there
were four backordere. for units and ncne in stock, It
was determined to buy five units in crder 'to £111 the
four backorders and to have one unit in stock., * * *

L] R ® * L]

Mk & % [Subsequencl I, two rotox pump assemblies in

good working condition were turned in, probably take:.

from ships that went into mothballs, Thease were

turned in at Norfolk\and were subsequently issued to

f1ll two of the backorders. Also, “at about this time,

the other two backorders were cancelled It is felt

that these cnncclxations ersued “as a. result of a

change’in the accounting claasification 8pp11cab1e to

this m.cerial to an acd@nnc whereinuthe shi; would

bear the cost of stocking ‘the item from thair opera-

tions and maintenance funds., (In the former accounting
clags assigncd .the ships were not directly chargedJ i
About the same time the Long Beach Naval Shipyard cancelled
& requisition which had been locally purchaeed and the '
material was then diverted to stock, With - the £illing

of the two backorders, the cancellation df the other

two backorders by the ships which !nd submitted the
requisitions, and the diversion of ene unit to stock, the
procurement * * * was nc longer reqriced and it was
cancelled.”
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, A. B, has prolerred no evidence,other than spenulation. thac
there was any undue influence on the contracting officer to cancel
the RFP, Therefore, and in view of ASPR § 2-404, 1’b)(iii) (1976 ed.)
and the Navy justification for its actions as set out above, we caniot
conclude that the cancellation was improper,

In regard to the ahove, we note the following statement in the
contracting officex's report on the protest, after his discunsion of
ASPR § 2-404.).(t) (111) (1976 ed.):

"No cumparable requirement exists for negotiated
procurements on account of the fact that proposals |
have not been exposed publicly, Accordingly, even
assuning the cancellation of the requirement was
without justification, the Government was not eetopped
from cancelling the solicitatiop prior to award, * % #"
(Emphasis added.)

The contracting officer is eurrect only to the extent that the justifica-
tions for canceling an RFP are not necessarily limited co the circumstaaces
described in ASPR § 2-404,1(b) (1976 ed.). However, we do not agree that
an RFP may be arbitrarily canceled,

A. B.'s remaining contentions concern whether a rontract with the
Government in fact existed; claims for proposal preparation coatu, and
the cost of the lost drawings; and questions regarding A, B.'s participa-
tion in future procurements of this type.

First, suice A, B,'s cffer was never accrpted by the Government and
no award document was executed, it is clear that no formal contract ever
came into existence. See ASPR § 16-)01.2(c) (1976 ed.). Moreover,
factcrs that would estop the Governmert from denying the existence of a
contract have naither been alleged nor demonstrated., See Leonard Joseph
Company, B-182303, April 18, 1975, 75-1 CPD 235,

becond, concerning A.B.'s clain’ for, pro?oqal preparation costs,
1t 18 regrettable that it took so long for A. \B to ogualify under the RFP
that by the time A. B, was successful the pump rotor assemblies were no
longer required, However, e find no evidence of arbitrary or capricious
action toward A, B. by the orocurlng activity since we have concluded the
RFP was ‘properly cancelled, . The claim is, therefore, denied. See Keco
Induﬁtrﬂes, Inc., supra. InNaddition, A. B.'s claim for the cost cf the
lost drawings is not appropriate for consideration at this time since no
evidence as to their value has been presented,
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Finnlly, in regard to future procurements, A. B, had previously
been advised by the Navy where td obtain information on the procedures
to be followed tc establish eligibility for award under similar solici-
tations for similar parts, Concerning which pump replacement pazts
the Navy at this time considers might require qualifiration, the agency,
states:

"% % * The requirement to qualify for future specific
procurements will depend upon the particularx’ commodity
and item involved and can only be determined after
consideration of numerous fictors to include rature ‘of
the item, criticality of application, quality control
requirements, history of defe-tive materisl, availability
of engineering data to serve as a basis for evaluation,
propriety considerations, etc, * * #'

We Iind no basis to conclude that, under these criteria, A, B, will not
be fairly treated in conuection with future procurements of this type.
In this connection, . we note that although A. B. has, allegedly, en-
countered difficulty obraining copies of solicitations in other procure-~
me'its for pump replacement parts, it has in fact been aware oﬁ those
p#ocuremcnta, been advised where RFP coples were available, ani
apparently submitted offere under each solicitation in which it l.ad an
interest,

The protest is denied.

ﬂ? k f41,

Deputy)Comptroller General
of the United STates
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COMPTROLLER GENENAL OF THE UNITED ETATZS
WASHINGTON, D.C, 4840

B-187563 SEP 7 1!';77

The Lonorable .Jacaob K, Javits
United Statas Scuate

Dear Senator Javite;

Wa refor o your inturest in a bLid pcotast £43ad ia our
Office by A, B, Hachine Horks, Iuc., conuerning request for
proposals Ho, DSATOD-76~R~0747, issued by tha Defense Construc--
tion Supply Center, Coiunbus, Nhio,

Enclosad ir a copy c¢f ovy decinion of today deaying *he
ppxoteat,

Sinceraly yours,

R CUKFLLRR

Deputy Couptroller Genrsl
of the Un{ted States

Enclogure
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